RULE-MAKING ORDER CR-103 (June 2004)
ol (Implements RCW 34.05.360)
Age_ncy: Department of Early Learning [ Permanent Rule
XI Emergency Rule

Effective date of rule: Effective date of rule:

Permanent Rules Emergency Rules
[] 31 days after filing. _ X Immediately upon filing.
[] Other(specify) ________ (i less than 31 days after filing, a specific | [ ] Later (specify)
finding under RCW 34.05.380(3) Is required and should be stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
[ Yes X No If Yes, explain:

Purpose:
Amend WAC 170-296-0020, WAC 170-296-0450 & 170-296-0520 to bring Department rules into compliance with an oral
ruling in DeLaO v. Arnold-Williams and Fernandez v. DSHS requiring the department to place limits on the times of
inspection and areas that can be inspected in licensed Family Home Child Care.

Citation of existing rules affected by this order:
Repealed:
Amended: WAC 170-296-0450 and WAC 170-296-0520
Suspended:

Statutory authority for adoption: RCW 43.215

Other authority : Oral ruling in DeLaQ v. Arnold-Williams and Fernandez v. DSHS

PERMANENT RULE ONLY (Including Expedited Rule Making)
Adopted under notice filed as WSR on .(date)
Describe any changes other than editing from proposed to adopted version:

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost- beneflt analysis is available by

contacting:
Name: : phone
Address: fax

e-mail

EMERGENCY RULE ONLY
Under RCW 34.05.350 the agency for good cause finds:
X Thatimmediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public
health, safety, or general welfare, and that observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be contrary to the public interest.
[[] That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption of a rule.

Reasons for this finding:
A Federal District Court ruling will invalidate portions of RCW 74.15 and WAC 170-296 unless these limits on time and
area are not placed into rule immediately. This would affect the ability of the department to perform the inspections that
ensure the health, safety, and general welfare of children in licensed child care.

Datesdoped: sl e = CODE REVISER USE ONLY

NAME (TYPE OR PRINT)
Jone Bosworth

SIGNATURE _ = PR
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Executive Director, Department of Early Learning
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CR-101 (June 2004)
PREPROPOSAL STATEMENT OF INQUIRY (Implements RCW 34.05.310)

Do NOT use for expedited rule making

Agency: Department of Early Learning

Subject of possible rule making:

WAC 170-296-0020, WAC 170-296-0450, WAC 170-296-0520, and possible other sections in WAC 170-296 dealing with
method of entry, times of entry, and access to records in licensed family child care homes.

Statutes authorizing the agency to adopt rules on this subject:

RCW 43.215

Reasons why rules on this subject may be needed and what they might accomplish:

Amend WAC 170-296-0450 & 170-296-0520, and create a new section to come into compliance with an oral ruling in
DelaO v. Arnold-Williams and Fernandez v. DSHS requiring the department to place limits on the times of inspection and
areas that can be inspected in licensed Family Home Child Care. The Federal District Court ruling will invalidate portions
of RCW 74.15 and existing rules unless these limits on time and area are not placed into rule. This would affect the ability
of the department to perform the inspections that help ensure the health, safety, and general welfare of children in licensed
child care.

Identify other federal and state agencies that regulate this subject and the process coordinating the rule with these
agencies: ' ;

N/A

Process for developing new rule (check all that apply):

X] Negotiated rule making

[ Pilot rule making

[] Agency study

[] Other (describe)
DEL will use negotiated rule-making to gather wide input on these rules. We will host meetings where participants will help
write the rules. Information about the negotiations will be available on our website as locations are identified:
hitp://www.del.wa.gov/ccel/rules/Rules.shtml#licensing. We hope for a large turnout of parents, child care providers, and
others with an interest in our children.

How interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule before
ublication:
FList names, addresses, telephone, fax numbers, and e-mail of persons to contact; describe meetings, other exchanges of information,
etc.) Contact:
Joel Roalkvam
PO Box 40970
Olympia, WA 98504-0970

Phone: 360-725-4568 Fax: 360-413-3482
E-mail: licensing.concerns@del.wa.qov
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AMENDATORY SECTION (Amending WSR 06-15-075, filed 7/13/06,
effective 7/13/06)

WAC 170-296-0020 What definitions do I need to know to
understand this chapter? For the purpose of this chapter:

"Accessible to children" means areas of the facility and
materials that children can easily get to on their own.

"Age appropriate" means the developing stages of growth
typical of children within a given age group.

"American Indian child" means any unmarried person under the
age of eighteen who is: ;

(1) A member of or eligible for membership in a federally
recognized Indian tribe, or who is Eskimo, Aleut or other Alaska
Native and a member of an Alaskan native regional Corporation or
Alaska Native Village;

(2) Determined or eligible to be found to be Indian by the
Secretary of the Interior, including through issuance of a
certificate of degree of Indian blood:

(3) Considered to be Indian by a federally recognized Indian
tribe; or

(4) A member or entitled to be a member of a Canadian tribe or
band, Metis community, or nonstatus Indian community from Canada.

"Antibias" is an approach that recognizes when others are
treated unfairly or oppressively based on race, color, national
origin, marital status, sexual orientation, gender, class,
religion, creed, disability, or age.

"Assistant" means a person fourteen years or older (whether a
volunteer or an employee) who assists a licensed home provider in
the operation of the family home child care and is not solely
responsible for the supervision of children.

"Capacity" means the highest number of children you can care
for at any time, as written on your license.

"Character, competence, and suitability assessment” means a
determination of whether an applicant should be allowed access to
vulnerable people if that applicant has a conviction record,
pending charges and/or findings of abuse, neglect, exploitation or
abandonment of a child or vulnerable adult and child protective
services (CPS) adverse referral history.

"Child" means a person who has not yet reached the age of

twelve years.
' "Child care" means the develdpmentally appropriate care,
protection and supervision of children that is designed to promote
positive growth and educational experiences for children outside of
their home for periods of less than twenty-four hours a day.

"Child abuse and neglect" means the injury, sexual abuse,
sexual exploitation, negligent treatment or maltreatment of a child
by any person indicating that the child's health, welfare, and
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safety is harmed.

"Communicable disease" means an illness that can be spread
from one person to another, in the child care setting, by either
direct or indirect contact.

"Conditions of the license" means what you must do to keep a
license.

"Confidentiality" means the protection of personal
information, such as the child's records, from persons who are not
authorized to see or hear it.

"Corporal punishment"™ means the infliction of pain by any
means for the purpose of punishment, correction, discipline,
instruction or any other reason.

"Cultural relevancy" means an environment in which the
learning experiences, play materials and activities are meaningful,
inclusive and respectful for the participating children, their
families and the community at large.

"Department," "we," "us," or "our" refers to and means the
state department of social and health services (DSHS), including
but not limited to the division of child care and early learning
(DCCEL) .

"Department of health" means the state department of health.

"Developmentally appropriate" means activities and
interactions that recognize and address how children learn and what
they can do at each stage of development - socially, emotionally,
cognitively, and physically.

"Discipline" means a process of guiding children to develop
internal, positive social behaviors through methods that include
consistent use of the following: Modeling appropriate behavior,
positive reinforcement, active listening, limit setting,
redirecting and modifying the environment.

"Division" or "DCCEL" means the division of child care and
early learning within the department of social and health services
(DSHS) .

"Facility licensing compliance agreement" means a written
notice of rule violations and the intention to initiate
enforcement, including a corrective action plan.

"Family home" means a single dwelling unit and accessory
buildings occupied for living purposes by a family which provides
permanent provisions for living, sleeping, eating, cooking, and
sanitation.

"Family home child care" means a facility licensed to provide
direct care, supervision and early learning opportunities for
twelve or fewer children, in the home of the licensee where the
licensee resides and is the primary provider.

"Family home child care provider" means a person who provides
direct care, supervision, behavior management, and early learning
opportunities for twelve or fewer children in their family home
living quarters for periods of less than twenty-four hours.

"I," "you," and "your" refer to and mean the licensee or
applicant for a child care license.

"Inaccessible to children" means areas kept or items stored in
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a manner that makes it impossible for children to reach, enter, or
use potentially hazardous items or areas. Examples of how this can
‘be accomplished are through the use of locks, gates, or other means
that are effective to prevent access by the children in your care.

"Infant" means a child birth through eleven months of age.

"License" means an official document that certifies you have
been granted permission by the department to operate a family home
child care in compliance with the rules.

"Licensed space," means the indoor and outdoor space approved
by the department as useable space where children in care may be
present, or space that is otherwise accessible to children.

"Licensee" means the person or persons named on the license as
having been issued the 1license and who are responsible for
maintaining compliance with the regulations.

"Licensor" means the person with authority to grant licenses.

"Parent" means a child's parent or legal guardian.

"Premises" means the buildings where the home is located and
the adjoining grounds (at the same address) over which the licensee
has control.

"Preschool age child" means a child thirty months through five
years of age not attending kindergarten or elementary school.

"Primary staff person" means a person who has been approved by
the department, age eighteen vyears or older, who has
responsibilities for the operation of the program and the direct
supervision, behavior management and care of children.

"Provider" means the same as licensee.

"Repeatedly" means a violation of a licensing regulation that
is written on a facility licensing compliance agreement that occurs
more than once during a twelve-month time frame.

"Reportable communicable disease" means an illness that can be
spread from one person to another by either direct or indirect
contact, and is of the type that is required by law to be reported
to the department of health. Examples include Hepatitis, measles,
smallpox, and tuberculosis.

"Revocation" means the formal act of closing your child care
business and taking your license from you due to your failure to
follow the rules.

"Sanitize" means a surface must be clean and the number of
germs reduced to a level where disease transmissions by that
surface are unlikely.

"Staff" means a child care giver or group of child care givers
employed by the licensee to assist with or supervise children
served at the family home child care.

"STARS" (Washington state training and registry system) means
the entity approved by the department to determine the classes,
courses, and workshops that licensees and staff may take to satisfy
training requirements.

"Summary suspension" means the formal act of immediately
stopping your license for a certain time because the health, safety
or well being of a child is at risk.

"Supervision of children," means the knowledge of and
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responsibility for the activity and whereabouts of each child in
care and assuring immediate intervention of staff to safeguard a
child from harm.

"Terms of the license" means the address, number and ages of
children, and the beginning and ending dates listed on the license
issued by the department.

"Toddler" means a child twelve months through twenty-nine
months of age.

"Unsupervised access" means not in the absence of the licensed
child care provider or primary staff person. (Anyone sixteen years
or older who lives at the same address as the provider must pass a
complete criminal history background check.)

"Useable space" means the space actually available for
children to engage in developmentally appropriate activities, that
has been inspected and approved by the department for providing
child care.

"Weapons" means an instrument or device of any kind that is
designed to be used to inflict harm on another person. For
example, BB guns, pellet guns, air rifles, stun guns, antique guns,
bows and arrows, handguns, rifles, shotguns, knives.

AMENDATORY SECTION (Amending WSR 06-15-075, filed 7/13/0s6,
effective 7/13/086) '

WAC 170-296-0450 When will my license be denied, suspended or
revoked? (1) When you demonstrate that you cannot provide the
required care for children in a way that promotes their safety,
health and well-being we must deny, suspend or revoke your license.

(2) We must deny, suspend or revoke your license if you:

(a) Have been disqualified by your background check (see DSHS
secretary's list of disqualifying convictions for ESA at
http://wwwl.dshs.wa.gov/esa/dccel/pdf/Crime_and Backg Chex.pdf) ;

(b) Have been found to have committed or have allowed others
to commit child abuse, child neglect or exploitation, or you or
others you supervise treat, permit or assist in treating children
in your care with cruelty, or indifference;

(c) Fail to report instances of alleged child abuse, child
neglect and exploitation to children's administration intake or law
enforcement when an allegation of abuse, neglect or exploitation is
reported to you;

(d) Or anyone residing at the same address as you had a
license denied or revoked by an agency that provided care to
children or vulnerable adults;

(e) Try to get or keep a license by deceitful means, such as
making false statements or leaving out important information on the
application;

(E) Commit, permit or assist in an illegal act at the address
of your child care business;
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(g) Use illegal drugs, or excessively use alcohol or abuse
prescription drugs;

(h) Knowingly allow employees or volunteers with false
statements on their applications to work at your facility;

(i) Repeatedly lack the required number of qualified staff to
care for the number and types of children under your care;

(j) Repeatedly fail to provide the required level of
supervision for a child in care;

(k) Repeatedly care for more children than your license
allows;

(1) Refuse to allow our authorized staff and inspectors
requested information or access to your licensed space ((and
premises) ), child and program files, or staff and children in care
during times when licensed activities are conducted; or

(m) Are unable to manage the property, fiscal
responsibilities, or staff in your facility.

AMENDATORY SECTION (Amending WSR 06-15-075, filed 7/13/06,
effective 7/13/06)

WAC 170-296-0520 How long must I keep child records and what
am I required to document while operating my business? (1) A
child's presence in the child care must be documented, on a daily
basis, by the child's parent or guardian or an authorized person by
using the sign-in and sign-out procedure for each child in
attendance. The parent, guardian or authorized person must use
their full signature when signing the child in and out of the child
care.

(2) When the school age child arrives at or leaves the child
care home due to school or off-site activities as authorized by the
parent, you or your staff must sign out the child, and sign in the
child on return to the home.

(3) Daily attendance records, listing the dates and hours of
attendance of each child must be kept up-to-date and maintained in
the licensed space of the family home child care for five years.

(4) When a child is no longer enrolled, the date of the
child's withdrawal must be recorded in the child's file. You must
maintain the child's file for at least five years from the child's
last date of attendance. After five years the file may be
destroyed or returned to the parent. The child's file must be made
available for review by the child's parents and us during this
period.

(5) You must call and report, within twenty-four hours to:

(a) Children's administration intake an incident or injury
that required the services of a medical professional, including a
dentist, that occurred while the child was in attendance.

(b) DCCEL and to animal control any incident where a child is
bitten by an animal while in attendance.
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(c) DCCEL any fire on your premises that required the use of
a fire extinguisher or the services of a fire department.

(6) You must submit a written incident report to the child's
parent and to your licensor within two working days of the same
incident or injury as described in subsection (3) of this section.

(7) You must acquire written parental permission for field
trips. You must notify parents in advance when you plan to use
vehicles to transport children. Parents may grant general
authorization for walking field trips.

(8) You must maintain all records and reports required by
these regulations in an up-to-date manner ((at)) in the licensed
space of the facility. The records and reports are subject to
inspection and you must allow us access to them ((at—the—time—we

regquest—tirem) ) during all hours in which licensed activities are
conducted.
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